The Real Status of
Blacks Today

Derrick Bell, And We Are Not Saved

The Chronicle of the Constitutional Contradiction

AT THE END of a journey back millions of light-years, I found
myself standing quietly at the podium at the Constitutional Con-
vention of 1787 It was late afternoon, and hot in that late summer
way that makes it pleasant to stroll down a shaded country lane,
but mighty oppressive in a large, crowded meeting room, particu-
larly one where the doors are closed and locked to ensure secrecy.

The three dozen or so convention delegates looked tired. They
had doubtless been meeting all day and now, clustered in small
groups, were caucusing with their state delegations. So intense
were their discussions that the few men who looked my way did
not seem to see me. They knew this was a closed meeting, and
thus could not readily take in the appearance, on what had just

been an empty platform, of a tall stranger—a stranger who was ,

not only a woman but also, all too clearly, black.

Though I knew I was protected by extraordinary forces, my
hands were wet with nervous perspiration. Then I remembered
why I was there. Taking a deep breath, I picked up the gavel and
quickly struck the desktop twice, hard.

“Gentlemen,” I said, “my name is Geneva Crenshaw, and I
appear here to you as a representative of the late twentieth cen-
tury to test whether the decisions you are making today might be
altered if you were to know their future disastrous effect on the
nation’s people, both white and black.”
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For perhaps ten seconds, there was a shocked silence. Then the
chamber exploded with shouts, exclamations, oaths. I fear the del-
egates’ expressions of stunned surprise did no honor to their dis-
tinguished images. A warm welcome would have been too much
to expect, but their shock at my sudden presence turned into an
angry commotion unrelieved by even a modicum of curiosity.

The delegates to the Constitutional Convention were, in the
main, young and vigorous,' When I remained standing, unmoved
by their strong language and dire threats, several particularly ro-
bust delegates charged toward the platform, determined to carry
out the shouted orders: “Eject the Negro woman at once!”

Suddenly the hall was filled with the sound of martial music,
blasting trumpets, and a deafening roll of snare drums. At the
same time—as the delegates were almost upon me—a cylinder
composed of thin vertical bars of red, white, and blue light de-
scended swiftly and silently from the high ceiling, nicely encapsu-
lating the podium and me.

The self-appointed ejection party neither slowed nor swerved,
a courageous act they soon regretted. As each man reached and
tried to pass through the transparent light shield, there was a loud
hiss, quite like the sound that electrified bug zappers make on a
warm summer evening. While not lethal, the shock each attacker
received was sufficiently strong to knock him to the floor, stunned
and shaking.

The injured delegates all seemed to recover quickly, except one
who had tried to pierce the light shield with his sword. The
weapon instantly glowed red hot and burned his hand. At that
point, several delegates tried to rush out of the room either to es-
cape or to seek help—but neither doors nor windows would open.

“Gentlemen,” I repeated, but no one heard me in the turmoil
of shouted orders, cries of outrage, and efforts to scund the alarm
to those outside. Scanning the room, I saw a swarthy delegate
cock his long pistol, aim carefully, and fire directly at me. But the
ball hit the shield, ricocheted back into the room, and shattered
an inkwell, splattering my intended assassin with red ink.

At that, one of the delegates, raising his hand, roared, "Si-
lence!” and then turned to me. “Woman! Who are vou and by
what authority do you interrupt this gathering?”
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“Gentlemen,” I began, “delegates” —then paused and, with a
slight smile, added, “fellow citizens, I—like some of you—am a
Virginian, my forefathers having labored on the land holdings of
vour fellow patriot, the Honorable Thomas Jefferson. I have come
to urge that, in your great work here, you not restrict the sweep
of Mr. Jetferson’s self-evident truths that all men are equal and
endowed by the Creator with inalienable rights, including Life,
Liberty and the pursuit of Happiness.” " It was, I thought, a clever
touch to invoke the name of Thomas Jefferson who, then serving
as American minister to France, was not a member of the Virginia
delegation.” But my remark could not overcome the offense of my
presence.

“How dare you insert yourself in these deliberations?” a dele-
gate demanded.

“I dare,” I'said, “because slavery is an evil that Jefferson, him-
self a slave owner and unconvinced that Africans are equal to
whites, nevertheless found involved ‘a perpetual exercise of the
most boisterous passions, the most unremitting despotism on the
one part, and degrading submissions on the other.” Slavery,
Jefferson has written, brutalizes slave owner as well as slave and,
worst of all, tends to undermine the ‘only firm basis’ of liberty,
the conviction in the minds of the people that liberty is ‘the gift
of God.”

“Centlemen, it was also Thomas Jefferson who, considering the
evil of slavery, wrote: ‘I tremble for my country when I reflect that
God is just; that his justice cannot sleep forever.” ”"*

There was a hush in the group. No one wanted to admit it, but
the ambivalence on the slavery issue expressed by Jefferson obvi-
ously had meaning for at least some of those in the hall. It seemed
the right moment to prove both that I was a visitor from the future
and that Jefferson’s troubled concern for his country had not been
misplaced. In quick, broad strokes, I told them of the country’s
rapid growth, of how slavery had expanded rather than withered
of its own accord, and finally of how its continued presence bred
first suspicion and then enmity between those in the South who
continued to rely on a plantation economy and those Northerners
committed to industrial development using white wage workers.
The entry into the Union of each new state, I explained, further
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dramatized the disparity between North and South. Inevitably,
the differences led to armed conflict—a civil war that, for all its
bloody costs, did not settle those differences, and they remain di-
visive even as we celebrate our two-hundredth anniversary as one
nation.

“The stark truth is that the racial grief that persists today,” |
ended, “originated in the slavery institutionalized in the docu-
ment you are drafting. Is this, gentlemen, an achievement for
which you wish to be remembered?”

Oblivious to my plea, a delegate tried what he likely considered
a sympathetic approach. “Geneva, be reasonable. Go and leave
us to our work. We have heard the petitions of Africans and of
abolitionists speaking in their behalf. Some here are sympathetic
to these pleas for freedom. Others are not. But we have debated
this issue at length, and after three months of difficult negotia-
tions, compromises have been reached, decisions made, language
drafted and approved. The matter is settled. Neither you nor
whatever powers have sent you here can undo what is done.”

I was not to be put off so easily. “Sirs,”” I said, "'l have come
to tell you that the matter of slavery will not be settled by your
compromises. And even when it is ended by armed conflict and
domestic turmoil far more devastating than that you hope to avoid
here, the potential evil of giving priority to property over human
rights will remain. Can you not address the contradiction in your
words and deeds?”

“There is no contradiction,” replied another delegate. "Gouver-
neur Morris of Pennsylvania, the Convention’s most outspoken
opponent of slavery, has admitted that 'life and liberty were gen-
erally said to be of more value, than property, . . . [but]an accurate
view of the matter would nevertheless prove that property was
the main object of Society.” "”*

A contradiction,” another delegate added, “would occur were
we to follow the course you urge. We are not unaware of the moral
issues raised by slavery, but we have no response to the
delegate from South Carolina, General Charles Cotesworth
Pinckney, who has admonished us that ‘property in slaves should
not be exposed to danger under a Govt. instituted for the protec-
tion of property.” "
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“Of what value is a government that does not secure its citizens
in their persons and their property?”” inquired another delegate.
“Government, as Mr. Pierce Butler from South Carolina has
maintained here, ‘was instituted principally for the protection of
property and was itself . . . supported by property.” Property, he
reminded us, was ‘the great object of government; the great cause
of war; the great means of carrying it on.”” And the whole South
Carolina delegation joined him in making clear that "the security
the Southern states want is that their negroes may not be taken
from them.”"®

“Your deliberations here have been secret,” I replied. “And yet
history has revealed what you here would hide. The Southern
delegates have demanded the slavery compromises as their abso-
lute precondition to forming a new government.”

“And why should it not be 50?"" a delegate in the rear called
out. I do not represent the Southern point of view, and yet their
rigidity on the slavery issue is wholly natural, stemming as it does
from the commitment of their economy to labor-intensive agricul-
ture. We are not surprised by the determined bargaining of the
Georgia and South Carolina delegations, nor distressed that our
Southern colleagues, in seeking the protection they have gained,
seem untroubled by doubts about the policy and morality of slav-
ery and the slave trade.”

“Then,” I countered, “you are not troubled by the knowledge
that this document will be defended by your Southern colleagues
in the South Carolina ratification debates, by admissions that ‘Ne-
groes were our wealth, our only resource’?”’

“Why, in God’s name,” the delegate responded, “should we be
troubled by the truth, candidly stated? They have said no less in
these chambers. General Charles Cotesworth Pinckney has flatly
stated that ‘South Carolina and Georgia cannot do without
slaves.” And his cousin and fellow planter, Charles Pinckney, has
added, ‘The blacks are the laborers, the peasants of the Southern
states.” """

At this, an elderly delegate arose and rapped his cane on his
chair for attention. “Woman, we would have you gone from this
place. But if a record be made, that record should show that the
economic benefits of slavery do not accrue only to the South.
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Plantation states provide a market for Northern factories, and the
New England shipping industry and merchants participate in the
slave trade. Northern states, moreover, utilize slaves in the fields,
as domestics, and even as soldiers to defend against Indian
raids.”"!

I shook my head. “"Here vou are then! Representatives from
large and small states, slave states and those that have abolished
slavery, all of you are protecting your property interests at the cost
of your principles,”

There was no response. The transparent shield protected my
person, served as a language translator smoothing the differences
in English usage, and provided a tranquilizing effect as it shim
mered softly in the hot and humid room. Evidently, even this
powerful mechanism could not bring the delegates to reassess
their views on the slavery issue.

I asked, “Are you not concerned with the basic contradiction in
your position: that you, who have gathered here in Philadelphia
from each state in the confederacy, in fact represent and constitute
major property holders? Do vou not mind that your slogans of
liberty and individual rights are basically guarantees that neither
a strong government nor the masses will be able to interfere with
your property rights and those of your class? This contradiction
between what you espouse and what you here protect will be held
against you by future citizens of this nation.”"”

“Unless we continue on our present course,” a delegate called
out, “there will be no nation whose origins can be criticized. These
sessions were called because the country is teetering between an-
archy and bankruptcy. The nation cannot meet its debts. And only
a year ago, thousands of poor farmers in Massachusetts and else-
where took up arms against the government.”

“Indeed,” Isaid, "I am aware of Shay’'s Rebellion, led by Daniel
Shay, a former officer who served with distinction in the war
against England. According to historians of my time, the inability
of Congress to respond to Massachusetts’s appeal for help pro-
vided ‘the final argument to sway many Americans in favor of a
stronger federal government.”” I understand the nature of the cri-
sis that brings you here, but the compromises you make on the
slavery issue are—— '
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“Young woman!” interrupted one of the older delegates.
“Young woman, you say you understand. But I tell you that it is
‘nearly impossible for anybody who has not been on the spot to
conceive (from any description) what the delicacy and danger of
our situation . . . [has] been. I am President of this Convention,
drafted to the task against my wishes. I am here and I am ready
to embrace any tolerable compromise that . . . [is] competent to
save us from impending ruin.” """

While so far I had recognized none of the delegates, the identity
of this man—seated off by himself, and one of the few who had
remained quiet through the bedlam that broke out after my ar-
rival-—was unmistakable.

“Thank you, General Washington,” I responded. “I know that
you, though a slave owner, are opposed to slavery. And yet you
have said little during these meetings—to prevent, one may as-
sume, your great prestige from unduly influencing debate. Future
historians will say of your silence that you recognize that for you
to throw the weight of your opinion against slavery might so
hearten the opponents of the system, while discouraging its pro-
ponents, as to destroy all hope of compromise. This would
prevent the formation of the Union, and the Union, for you, is
essential.”"

“I will not respond to these presumptions,” said General Wash-
ington, “but I will tell you now what I will say to others at a later
time. There are in the new form some things, 1 will readily ac-
knowledge, that never did, and I am persuaded never will, obtain
my cordial approbation; but I did then conceive, and do now most
firmly believe, that in the aggregate it is the best constitution, that
can be obtained at this epoch, and that this, or a dissolution,
awaits our choice, and is the only alternative.”"®

“Do you recognize,” I asked, “that in order to gain unity among
yourselves, your slavery compromises sacrifice freedom for
the Africans who live amongst you and work for you? Such sacri-
fices of the rights of one group of human beings will, unless ar-
rested here, become a difficult-to-break pattern in the nation’s
politics.”"’

“Did you not listen to the general?”” This man, decided, must
be James Madison. As the delegates calmed down, he had re-
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turned to a prominent seat in the front of the room directly in
front of the podium. It was from this vantage point that he took
notes of the proceedings which, when finally released in 1840,
became the best record of the Convention.™

"I expect,” Madison went on, “that many will question why I
have agreed to the Constitution. And, like General Washington, I
will answer: ‘because I thought it safe to the liberties of the people,
and the best that could be obtained from the jarring interests of
States, and the miscellaneous opinions of Politicians; and because
experience has proved that the real danger to America & to liberty
lies in the defect of energy & stability in the present establishments
of the United States.” ""**

“Do not think,” added a delegate from Massachusetts, “that
this Convention has come easily to its conclusions on the matter
that concerns you. Gouverneur Morris from Pennsylvania has
said to us in the strongest terms: ‘Domestic slavery is the most
prominent feature in the aristocratic countenance of the proposed
Constitution.”” He warned again and again that ‘the people of
Pennsylvania will never agree to a representation of Negroes,*!

“Many of us shared Mr. Morris’s concern about basing appor-
tionment on slaves as insisted by the Southern delegates. I recall
with great sympathy his questions:

Upon what principle is it that the slaves shall be computed
in the representation? Are they men? Then make them citi-
zens & let them vote? Are they property? Why then is no
other property included? . . .

The admission of slaves into the Representation when
fairly explained comes to this: that the inhabitant of Georgia
and 5.C. who goes to the Coast of Africa, and in defiance
of the most sacred laws of humanity tears away his fellow
creatures from their dearest connections & damns them to
the most cruel bondages, shall have more votes in a Govt.
instituted for protection of the rights of mankind, then the
Citizen of Pa or N. Jersey who views with a laudable horror,
so nefarious a practice.”

“Itell you, woman, this Convention was not unmoved at these
words of Mr. Morris’s only a few weeks ago.”
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“Even so,” I said, ““the Convention has acquiesced when repre-
sentatives of the Southern states adamantly insisted that the pro-
posed new government not interfere with their property in slaves.
And is it not so that, beyond a few speeches, the representatives of
the Northern states have been, at best, ambivalent on the issue?”’

“And why not?” interjected another delegate. “Slavery has
provided the wealth that made independence possible. The
profits from slavery funded the Revolution. It cannot be denied.
At the time of the Revolution, the goods for which the United
States demanded freedom were produced in very large measure
by slave labor. Desperately needing assistance from other coun-
tries, we purchased this aid from France with tobacco produced
mainly by slave labor.?> The nation’s economic well-being de-
pended on the institution, and its preservation is essential if the
Constitution we are drafting is to be more than a useless docu-
ment, At least, that is how we view the crisis we face.”

To pierce the delegates’ adamant front, I called on the oratorical
talents that have, in the twentieth century, won me both praise
and courtroom battles: “The real crisis you face should not be re-
solved by your recognition of slavery, an evil whose immorality
will pollute the nation as it now stains your document. Despite
your resort to euphemisms like persons to keep out of the Consti-
tution such words as slave and slavery, you cannot evade the con-
sequences of the ten different provisions you have placed in the
Constitution for the purpose of protecting property in slaves.®

* The historian William Wiecek has listed the following direct and indirect accommo-
dations to slavery contained in the Constitution:

1. Article], Section 2: representatives in the House were apportioned among the states
on the basis of population, computed by counting all free persons and three-fifths
of the slaves (the “federal number,” or ““three-fifths,” clause);

2. Article 1, Section 2, and Article I, Section 9: two clauses requiring, redundantly,
that direct taxes (including capitations) be apportioned among the states on the
foregoing basis, the purpose being to prevent Congress from laying a head tax on
slaves to encourage their emancipation;

3. Article I, Section 9: Congress was prohibited from abolishing the international slave
trade to the United States before 1808;

4. Article IV, Section 2: the states were prohibited from emancipating fugitive slaves,
who were to be returned on demand of the master;

5. Article I, Section 8: Congress empowered to provide for calling up the states” mili-
fias to suppress insurrections, including slave uprisings;

6. Article IV, Section 4: the federal government was obliged to protect the states
against domestic violence, including slave insurrections;

7. Article V: the provisions of Article I, Section 9, clauses 1 and 4 (pertaining to the
slave trade and direct taxes) were made unamendable;
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“Woman!” a delegate shouted from the rear of the room. “Ex-
plain to us how you, a black, have gotten free of your chains and
gained the audacity to come here and teach white men anything.”

I smiled, recognizing the eternal question. “Audacity,” I re-
plied, “is an antidote to your arrogance. Be assured: my knowl-
edge, despite my race, is far greater than yours.”

“But if my race and audacity offend you, then listen to your
contemporaries who have opposed slavery in most moving terms.
With all due respect, there are few in this company whose insight
exceeds that of Abigail Adams who wrote her husband, John, dur-
ing the Revolutionary War: ‘I wish most sincerely there was not a
slave in the province; it always appeared a most iniquitous scheme
to me to fight ourselves for what we are daily robbing and plun-
dering from those who have as good a right to freedom as we
have.”” Mrs. Adams's wish is, as you know, shared by many in-
fluential Americans who denounce slavery as a corrupting and
morally unjustifiable practice.*®

“Gentlemen,” I continued, “how can you disagree with the
view of the Maryland delegate Luther Martin that the slave trade
and ‘three-fifths’ compromises ‘ought to be considered as a sol-
emn mockery of, and insult to that God whose protection we had
then implored, and . . . who views with equal eye the poor African
slave and his American master’? I can tell you that Mr. Martin
will not only abandon these deliberations and refuse to sign the
Constitution but also oppose its ratification in Maryland. And fur-
ther, he will, in his opposition, expose the deal of the committee
on which he served, under which New England states agreed to
give the slave trade a twenty-year immunity from federal restric-
tions in exchange for Southern votes to eliminate restrictions on

navigation acts. What is more, he will write that, to the rest of the
world, it must appear ‘absurd and disgraceful to the last degree,
that we should except from the exercise of that power [to regulate
commerce], the only branch of commerce which is unjustifiable in
its nature, and contrary to the rights of mankind.” ">’

“Again, woman,” a Northern delegate assured me, “we have

8. Article I, Section 9, and Article I, Section 10: these two clauses prohibited the fed-
eral government and the states from taxing exports, one purpose being to prevent
them from taxing slavery indirectly by taxing the exported product of slave labor **

35



THE LEGAL HURDLES TO RACIAL JUSTICE

heard and considered all those who oppose slavery. Despite the
remonstrations of the abolitionists—of whom few, I must add,
believe Negroes to be the equal of white men, and even fewer
would want the blacks to remain in this land were slavery aban-
doned-—we have acted as we believe the situation dem~nds.”

“Icannot believe,” I said, “that even a sincere beliet in the supe-
riority of the white race should suffice to condone so blatant a
contradiction of your hallowed ideals.”

“It should be apparent by now,” said the delegate who had shot
at me, but had now recovered his composure and shed his ink-
stained coat, ““that we do not care what you think. Furthermore,
if your people actually had the sensitivities of real human beings,
you would realize that you are not wanted here and would have
the decency to leave.”

“I'will not leave!” I said steadily, and waited while the delegates
conferred.

Finally, a delegate responded to my challenge. “You have, by
now, heard enough to realize that we have not lightly reached
the compromises on slavery you so deplore. Perhaps we, with the
responsibility of forming a radically new government in perilous
times, see more clearly than is possible for you in hindsight that
the unavoidable cost of our labors will be the need to accept and
live with what you call a contradiction.”

The delegate had gotten to his feet, and was walking slowly
toward me as he spoke. “This contradiction is not lost on us.
Surely we know, even though we are at pains not to mention it,
that we have sacrificed the rights of some in the belief that this
involuntary forfeiture is necessary to secure the rights for others
in a society espousing, as its basic principle, the liberty of all.”

He was standing directly in front of the shield now, ignoring its
gentle hum, disregarding its known danger. "It grieves me,” he
continued, “that your presence here confirms my worst fears
about the harm done to your people because the Constitution,
while claiming to speak in an unequivocal voice, in fact promises
freedom to whites and condemns blacks to slavery. But what al-
ternative do we have? Unless we here frame a constitution that
can first gain our signatures and then win ratification by the states,
we shall soon have no nation. For better or worse, slavery has
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been the backbone of our economy, the source of much of our
wealth. It was condoned in the colonies and recognized in the
Articles of Confederation. The majority of the delegates to this
convention own slaves and must have that right protected if they
and their states are to be included in the new government.”

He paused and then asked, more out of frustration than defi-
ance, “What better compromise on this issue can you offer than
that which has been fashioned over so many hours of heated
debate?”

The room was silent. The delegate, his statement made, his
question presented, turned and walked slowly back to his seat. A
few from his state touched his hand as he passed. Then all eyes
turned to me.

I thanked the delegate for his question and then said, “The pro-
cesses by which Northern states are even now abolishing slavery
are known to you all.?® What is lacking here is not legislative skill
but the courage to recognize the evil of holding blacks in slav-
ery—an evil that would be quickly and universally condemned
were the subjects of bondage members of the Caucasian race. You
fear that unless the slavery of blacks is recognized and given pro-
tection, the nation will not survive. And my message is that the
compromises you are making here mean that the nation’s survival
will always be in doubt. For now in my own day, after two hun-
dred years and despite bloody wars and the earnest efforts of
committed people, the racial contradiction you sanction in this
document remains and threatens to tear this country apart.”

“Mr. Chairman,” said a delegate near the podium whose accent
indicated that he was from the deep South, “this discussion grows
tiresome and I resent to my very soul the presence in our midst of
this offspring of slaves. If she accurately predicts the future fate
of her race in this country, then our protection of slave property,
which we deem essential for our survival, is easier to justify than
in some later time when, as she implies, negroes remain subju-
gated even without the threats we face.”

“Hear! Hear!” shouted a few delegates. “Bravo, Colonel!”

“It’s all hypocrisy!”” the Colonel shouted, his arms flailing the
air, “‘sheer hypocrisy! Our Northern colleagues bemoan slavery
while profiting from it as much as we in the South, meanwhile

37



THE LEGAL HURDLES TO RACIAL JUSTICE

avoiding its costs and dangers. And our friends from Virginia,
where slavery began, urge the end of importation—not out of hu-
manitarian motivations, as their speeches suggest, but because
they have sufficient slaves, and expect the value of their property
will increase if further imports are barred.

“Mr. George Mason, of the Virginia delegation, in his speech
opposing the continued importation of slaves expressed fear that,
if not barred, the people of Western lands, already crying for
slaves, could get them through South Carolina and Georgia. He
moans that: ‘Slavery discourages arts & manufactures. The poor
despise labor when performed by slaves. They prevent the immi-
gration of Whites, who really enrich & strengthen a Country.
They produce the most pernicious effect on manners.” Further-
more, according to Mr. Mason, ‘every master of slaves is born a
petty tyrant. They bring the judgment of heaven on a Country
... [and] by an inevitable chain of causes & effects providence
punishes national sins, by national calamities.”?’

“This, Mr. Chairman, is nothing but hypocrisy or, worse, igno-
rance of history. We speak easily today of liberty, but the rise of
liberty and equality in this country has been accompanied by the
rise of slavery.’® The negress who has seized our podium by dia-
bolical force charges that we hold blacks slaves because we view
them as inferior. Inferior in every way they surely are, but they
were not slaves when Virginia was a new colony 150 years ago.
Or, at least, their status was hardly worse than the luckless white
indentured servants brought here from debtors’ prisons and the
poverty-ridden streets of England. Neither slave nor servant lived
very long in that harsh, fever-ridden clime.”

The Colonel, so close to the podium, steadfastly refused to
speak to me or even to acknowledge my presence.

“In the beginning,” he went on, “life was harsh, but the cuaung
of tobacco to Virginia in 1617 turned a struggling colony into a
place where great wealth could be made relatively quickly. To
cultivate the labor-intense crop, large numbers of mainly white,
male servants, indentured to their masters for a period of 1 =73,
were imported. Blacks, too, were brought to the colony, both as
slaves and as servants. They generally worked, ate, and slept with
the white servants.
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“As the years passed, more and more servants lived to gain their
freedom, despite the practice of extending terms for any offense,
large or small. They soon became a growing, poverty-stricken
class, some of whom resigned themselves to working for wages;
others preferred a meager living on dangerous frontier land or a
hand-to-mouth existence, roaming from one county to another,
renting a bit of land here, squatting on some there, dodging the
tax collector, drinking, quarreling, stealing hogs, and enticing ser-
vants to run away with them.”

“It is not extraordinary to suggest that the planters and those
who governed Virginia were caught in a dilemma—a dilemma
more like the contradiction we are accused of building into the
Constitution than may at first meet the eye. They needed workers
to maintain production in their fields, but young men were soon
rebellious, without either land of their own or women, who were
not seen as fit to work the fields. Moreover, the young workers
were armed and had to be armed to repel attacks from Indians by
land and from privateers and petty-thieving pirates by sea.

“The worst fears of Virginia's leaders were realized when, in
1676, a group of these former servants returned from a fruitless
expedition against the Indians to attack their rulers in what was
called Bacon’s Rebellion. Governor William Berkeley bemoaned
his lot in terms that defined the problem: ‘How miserable that
man is that Governes a People wher six parts of seaven at least
are Poore Endebted Discontented and Armed.”'

““The solution came naturally and without decision. The plant-
ers purchased more slaves and imported fewer English servants.
Slaves were more expensive initially, but their terms did not end,
and their owners gained the benefits of the slaves’ offspring,. Afri-
cans, easily identified by color, could not hope to run away with-
out being caught. The fear of pain and death could be and was
substituted for the extension of terms as an incentive to force the
slaves to work. They were not armed and could be held in chains.

“The fear of slave revolts increased as reliance on slavery grew
and racial antipathy became more apparent. But this danger,
while real, was less than that from restive and armed freedmen,
Slaves did not have rising expectations, and no one told them they
had rights. They had lost their freedom. Moreover, a woman
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could be made to work and have children every two vyears,
thereby adding to the income of her master. Thus, many more
women than indentured servants were imported.

“A free society divided between large landholders and small
was much less riven by antagonisms than one divided between
landholders and landless, masterless men. With the freedmen'’s
expectations, sobriety, and status restored, he was no longer a
man to be feared. That fact, together with the presence of a grow-
ing mass of alien slaves, tended to draw the white settlers closer
together and to reduce the importance of the class difference be-
tween yeoman farmer and large plantation owner.

“Racial fears tended to lessen the economic and political
differences between rich and poor whites. And as royal officials
and tax collectors became more oppressive, both groups joined
forces in protesting the import taxes on tobacco which provided
income for the high and the low. The rich began to look to their
less wealthy neighbors for political support against the English
government and in local elections.

“Wealthy whites, of course, retained all their former preroga-
tives, but the creation of a black subclass enabled poor whites to
identify with and support the policies of the upper class. With the
safe economic advantage provided by their slaves, large landown-
ers were willing to grant poor whites a larger role in the political
process.”

“So, Colonel,” I interrupted, “‘you are saying that slavery for
blacks not only provided wealth for rich whites but, paradoxi-
cally, led also to greater freedom for poor whites. One of our
twentieth-century historians, Edmund Morgan, has explained
this paradox of slave owners espousing freedom and liberty:

Aristocrats could more safely preach equality in a slave soci-
ety than in a free one. Slaves did not become leveling mobs,
because their owners would see to it that they had no chance
to. The apostrophes to equality were not addressed to them.
And because Virginia‘s labor force was composed mainly of
slaves, who had been isolated by race and removed from the
political equation, the remaining free laborers and tenant
farmers were too few in number to constitute a serious threat
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to the superiority of the men who assured them of their
equality.®

“In effect,” I concluded, “what I call a contradiction here was
deemed a solution then. Slavery enabled the rich to keep their
lands, arrested discontent and repression of other Englishmen,
strengthened their rights and nourished their attachment to lib-
erty. But the solution, as Professor Morgan said, ‘put an end to
the process of turning Africans into Englishmen. The rights of En-
glishmen were preserved by destroying the rights of Africans.” >’

Do you charge that our belief in individual liberty is feigned?”
demanded a Virginian, outraged.

“It was Professor Morgan's point,”” I replied, “not that ‘a belief
in republican equality had to rest on slavery, but only that in Vir-
ginia (and probably in other southern colonies) it did. The most
ardent American republicans were Virginians, and their ardor was
not unrelated to their power over the men and women they held
in bondage.” " **

And now, for the first time, the Colonel looked at me, amazed.
"My thoughts on this slavery matter have confounded my mind
for many years, and yet you summarize them in a few paragraphs.
I must, after all, thank you.”” He walked back to his seat in a daze,
neither commended nor condemned by his colleagues. Most, in-
deed, were deep in thought—but for a few delegates I noticed
trying desperately to signal to passersby in the street. But I could
not attend to them: my time, I knew, must be growing short.

“The Colonel,” I began again, “has performed a valuable ser-
vice. He has delineated the advantages of slavery as an institution
in this country. And your lengthy debates here are but prelude to
the struggles that will follow your incorporation of this moral evil
into the nation'’s basic law.”

“Woman! We implore you to allow us to continue our work.
While we may be inconsistent about the Negro problem, we are
convinced that this is the only way open to us. You asked that we
let your people go. We cannot do that and still preserve the poten-
tial of this nation for good—a potential that requires us to recog-
nize here and now what later generations may condemn as evil.

41



THE LEGAL HURDLES TO RACIAL JUSTICE

And as we talk I wonder—are the problems of race in your time
equally paradoxical?”

I longed to continue the debate, but never got the chance. Ap-
parently someone outside had finally understood the delegates’
signals for help, and had summoned the local militia. Hearing
some commotion beyond the window, I turned to see a small can-
non being rolled up, pointing straight at me. Then, in quick suc-
cession, the cannoneer lighted the fuse; the delegates dived under
their desks; the cannon fired; and, with an ear-splitting roar, the
cannonball broke against the light shield and splintered, leaving
me and the shield intact.

I knew then my mission was over, and I returned to the twenti-
eth century.

ENEVA had related the Chronicle of the Constitutional
Contradiction as though she were living it again—and, indeed, I
felt, as she talked, as though I, too, were in that hot and humid
hall arguing along with her. Now she sat back in her chair and
looked toward me in anticipation. She was waiting for me to say
something, but what? Clearly she didn’t consider her Chronicles
mere flights of high fantasy. She would never have asked me to
cross the country simply to listen to her recount a series of dreams.
She had always been pragmatic—a realist in an idealist world,
she had said back in the early 1960s while trying to explain why
she could not accept the idea that the evil of racial discrimination
would be swept away in a sea of legal precedents generated by
the Supreme Court’s decision in the 1954 school-desegregation
case of Brown v. Board of Education.”

And, just as during the 1960s when we traveled across the
South as co-counsel in dozens of civil rights cases, I resisted the
unblinking pragmatism that was a part of Geneva's strength and
the source of our constant arguments. But she was obviously still
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waiting for me to express an opinion about the Chronicle.

"The story was very real for me,” I told her honestly enough.
“Knowing the difficulty I have trying to get bicentennial commit-
tees on which I serve even to acknowledge how the Constitution
handled the slavery issue, I can understand your frustration with
the Framers themselves, but—"

“But, had you been there, you might have succeeded where 1
failed?” '

“I'm not sure I could have done better, Geneva. Your presence
shocked them, and any black person seeking acceptance as a peer
in that group would have been a shock, but a black woman——""
I struggled without success for some suitable analogy. “1 kept
waiting for you to dazzle them with a devastating analysis of the
increasing tension between slave and nonslave states, its threat to
the Union, the Civil War, and the amendments that, in granting
blacks full citizenship rights, altered the dimensions but not the
essence of the racial contradiction.”

“I wanted to, but I sensed that they did not want to know a
future that lay outside their imagination. Their rhetoric spoke to
the ages, but their attention was focused on events close at hand.
I guess contemporary policy making is not much different.”

“Perhaps,” I agreed, and then ventured unwisely, “but if you
had provided more information about the future, you might have
better demonstrated your superior knowledge and your entitle-
ment to be heard.”

"When did you last win an argument with a white man by prov-
ing you were smarter than he was?’ And certain she knew the
answer to that question, she continued, “I hope you have not
missed the real point of the Chronicle. It was not a debate. The
Chronicle’s message is that no one could have prevented the
Framers from drafting a constitution including provisions protect-
ing property in slaves. If they believed, as they had every reason
to do, that the country’s survival required the economic advan-
tage provided by the slave system, than it was essential that slav-
ery be recognized, rationalized, and protected in the country’s ba-
sic law. It is as simple as that.”



